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McQUADE, Admi nistrative Patent Judge.

DECI S| ON ON APPEAL

This appeal is fromthe final rejection of clains 1
through 17, all of the clains pending in the application.

The invention relates to “gowns and ot her garnents and
particularly to surgical gowns” (specification, page 2).

Clains 1 and 4 are illustrative and read as foll ows:

! Application for patent filed March 30, 1994.
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1. A surgical gown defining an opening adapted to
receive an individual’s neck, the gown conpri sing:

opposed back panels having non-parallel side edges
defining a slit having a |l ength extending fromthe opening to
a bottom edge of the gown; and wherein

t he opposed panels are adapted, when the gown is in use,
to overlap along the entire length of the slit.

4. A garnment bl ank conpri sing:
a center part;

a first part having a pair of side edges spaced
apart by a bottom edge;

a second part having a pair of side edges spaced apart by
an upper edge wherein portions of the second part define a
slit, and wherein the second part is adapted to overly the
back of the wearer; and

wherein the first and second parts are joined to the
center part and wherein the length of the upper edge of the
second part is greater than the length of the bottom edge of
the first part.

The references relied upon by the exam ner as evi dence of

obvi ousness are:

Coven 2,528, 340 Cct. 31, 1950
Artzt 3,078, 467 Feb. 26, 1963
Zi non 3, 353, 189 Nov. 21, 1967
Brock et al. (Brock) 4,041, 203 Aug. 9, 1977
Harreld et al. (Harreld) 4,829, 602 May 16, 1989
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The appeal ed clains stand rejected under 35 U.S.C. § 103
as foll ows:?

a) clainms 1 through 8, 10 through 14 and 17 as being
unpat ent abl e over Artzt in view of Coven and Zi rmon;

b) claim9 as being unpatentable over Artzt in view of
Coven and Zi mmon, and further in view of Harreld; and

c) clains 15 and 16 as bei ng unpatentable over Artzt in
vi ew of Coven and Zi mmon, and further in view of Brock.

Ref erence is nade to the appellants’ brief (Paper No. 10)
and to the exam ner’s answer (Paper No. 12) for the respective
positions of the appellants and the exam ner with regard to
the propriety of these rejections.

Artzt “relates generally to wearing apparel and is
particularly directed to inprovenents in garnents, such as,
T-shirts, polo-shirts, pajanma tops and the like, and to
i mproved net hods of maki ng such garnments” (colum 1, lines 7
through 10). Figures 2 and 3 respectively illustrate a bl ank

and a garnent made fromthe blank. The blank 12a is cut from

2 Upon reconsi deration, the exam ner has w thdrawn the
35 U.S.C. 8§ 112, second paragraph, rejection of clains 7 and 8
whi ch was set forth in the final rejection (see page 7 in the
exam ner’ s answer).
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a flattened tube 10 of material and includes a back-form ng
portion 22a, a front-formng portion 20a, a neck openi ng 60a,
and laterally extending sleeve-formng portions 18a. The
front-formng portion 20a is divided into two equal sections
by a cut 66 extending fromthe neck opening 60a to the bottom
edge 54a of the front-formng portion. The blank is forned
into a garnment by folding it along the nedial |ines 28a of the
sl eeve-form ng portions 18a and stitching together the edges
at the sides of the back and front and at the bottom of the

sl eeves. As explained by Artzt,

[s]ince the side edges 36a of the back form ng
portion 22a of the blank 12a converge toward the end
edge 52a which forns the bottom of the garnent at
the back thereof, and since the two divided parts of
the front formng portion 20a of the blank are of
uniformw dth fromthe top to the bottomthereof,
but have their outside edges 34a stitched to the
convergi ng edges 36a in the conpleted garnent, it
will be apparent that the edges 66a and 66b of the
front form ng portion extending along the cut 66
tend to overlap in the conpl eted garnent, as shown
in FIG 3 [colum 5, lines 33 through 43].

Coven di scl oses a hospital garnent

which is constructed to provide a front 6 and

conbi ned side and back sections 7 secured to the
vertical edges of the front 6 by conventiona
stitched seans 8, the outer side edges of the

conbi ned side and back sections 7 overlapping at the
rear of the garnment to provide a double thickness of

4
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mat eri al substantially throughout the entire area of
the back [colum 1, lines 42 through 50].

Zi mmon di scl oses a hospital gown which can be nade as a
front-opening garnent (see, for exanple, Figure 1) or as a
rear-openi ng garnent (see, for exanple, Figure 6).

Harrel d di scl oses a hospital gown made from a bl ank
having slits near each of its side edges to forma pair of
integral tie straps 16 (see Figure 1).

Brock di scl oses a non-woven garnent material having a
nunber of desirable characteristics such as a textile-Ilike
appear ance,

a desirable drape, strength, a confortable feel, abrasion-
resi stance and water-repellency (see colum 1).

The threshold issue in this appeal is whether Artzt, the
primary reference in each of the appealed rejections, is non-
anal ogous art with respect to the clained invention as argued
by the appellants (see pages 7 through 10 in the brief), and
thus is too renpte to be treated as prior art in determ ning
t he obvi ousness of the clained invention.

Prior art is analogous if it is within the field of the

i nventor's endeavor or is reasonably pertinent to the
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particul ar problemw th which the inventor was involved. |n
re day, 966 F.2d 656, 659, 23 USPQ2d 1058, 1060-61 (Fed. Cir.

1992) .

On page 2 of their specification, the appellants state
t hat

[t]his invention relates to gowns and ot her garnents

and particularly to surgical gowns and nethods for

maki ng the sane. Mre particularly, this invention

relates to i nproved gown assenbly techni ques, the

use thereof providing inproved barrier protection

and material utilization.
Artzt, described above, is squarely within the appellant’s
general “gowns and other garnents” field of endeavor, and is
reasonably pertinent to the particular problem of “gown
assenbly techniques . . . providing inproved . . . materia
utilization” with which the appellants were involved. Thus,
Artzt is anal ogous art which was properly considered by the
exam ner in evaluating the obviousness of the subject matter
on appeal .

Wth regard to the standing rejection of independent

claims 1 and 12, the appellants argue that Artzt does not neet
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t he surgical gown, back panel and back panel overl ap
limtations in these clains (see page 7 in the brief). These
limtations have both structural and intended use aspects.
The structural aspects are nmet by the Artzt garnment which has
an identical overlapping panel construction and certainly
gualifies as a “gown” under the ordinary and accustoned
meani ng of this word. The intended use aspects of the
limtations set forth the environnent and the manner in which
the clained gown is intended to be used. Although the Artzt
garnment is not disclosed as being used as a surgical gown or
with its overl apping panels at the wearer’s back, it is not
apparent why this garnent is not inherently capable, wthout
change, of such use. In this regard, the use for which a
prior art device is intended is irrelevant if it could be
enpl oyed, without change, for the purpose clainmed. See

LaBounty Manufacturing Inc. v. U S. International Trade

Conmi ssi on, 958 F.2d 1066, 1075, 22 USPQ2d 1025, 1032 (Fed.
Cir. 1992).

In a related vein, the appellants argue (see pages 7, 10
and 11 in the brief) that the teachings of Artzt, Coven and
Zi mmon do not support the exami ner’s conclusion that “[i]t

7
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woul d have been obvious to one of ordinary skill in the art to
alternatively wear the garnment with the slit toward the front
or rear as shown by the above three references dependi ng on
the preference of the wearer and to accommopdate the wearer’s
desires” (answer, page 5). The teachings of Coven and Zi mmon,
however, woul d have conveyed to the artisan that garnments of
the type disclosed by Artzt nay be worn with their overl apping
panels at the wearer’s back. W would also note in passing
that it is not apparent how the gown set forth in independent

clains 1 and 12 differs fromthe garnent disclosed by Coven.

Wth regard to the standing rejection of independent
claim4, the appellants contend (see pages 5 and 6 in the
answer) that Artzt does not neet the claimlimtation reciting
that “the Iength of the upper edge of the second part is
greater than the length of the bottom edge of the first part.”
As shown in Exhibit 1 appended to the appellants’ brief,
however, the length of edge 54a on Artzt’s garnent blank is
greater than the length of edge 52a. For reasons simlar to
t hose di scussed above in connection with the intended use

aspects of the appealed clainms, Artzt’'s edge 54a can be

8



Appeal No. 97-0115
Application 08/220, 341

consi dered as the upper edge of the second part of the blank
and edge 52a as the bottom edge of the first part.

As for claim1ll which depends fromclaim4, both side
edges of such second part of Artzt’s blank extend inwardly
from such upper edge to the center part of the blank in the
sense that they extend fromone end of the blank “inwardly”
toward the center of the blank. Thus, the appellants’
argument that Artzt does not disclose this feature is not well

taken (see page 7 in the brief).3

Wth regard to the standing rejection of clains 15 and
16, which depend fromclaim 12, the appellants’ argunent that
“there is no notivation to nmake the Artzt garnent out of any
material potentially described in Brock” (brief, page 12) is
not persuasive. The desirable characteristics attributed by

Brock to the material disclosed therein would have provi ded

® The appellants’ additional argunent that the rejection
of claim 11 should be reversed on procedural grounds because
the exam ner did not specifically discuss claim1l in the
final rejection (see page 6 in the brief) is also
unconvi nci ng. Any such “procedural” oversight in the fina
rejection was rectified by the exam ner in the answer (see

page 8).
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the artisan with anple notivation or suggestion to use such
material to nmake the garnent disclosed by Artzt.*

In light of the foregoing, the argued differences between
the subject matter recited in clains 1, 4, 11, 12, 15 and 16
and the prior art are such that the subject natter as a whole
woul d have been obvious to a person having ordinary skill in
the art at the tine the invention was nmade. Therefore, we
shall sustain the standing 35 U.S.C. 8 103 rejections of these
cl ai ns.

W shall also sustain the standing 35 U.S.C. § 103
rej ections of dependent clainms 2, 3, 5 through 8, 10, 13, 14
and 17 since the appellants have not argued such with any
reasonabl e specificity, thereby allowi ng these clains to stand
or fall with the clains fromwhich they depend (see In re
Ni el son, 816 F.2d 1567, 1572, 2 USPQ2d 1525, 1528 (Fed. Gr
1987)) .

We shall not sustain, however, the standing 35 U . S.C. §

103 rejection of claim9. Although Harreld discloses a bl ank

“In clains 15 and 16, the term“the material” |acks a
proper antecedent basis. This informality is deserving of
correction in the event of further prosecution before the
exam ner.

10
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having slits near each of its side edges to formintegral tie
straps, such slits do not extend fromthe bottom edge of a
first part of the blank and term nate in the center part of
the blank as recited in claim9. Thus, Harreld would not have
suggested nodifying the Artzt blank so as to arrive at the

specific side edge slit construction specified in claim?9.

11
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In summary and for the above reasons, the decision of the
exam ner to reject clains 1 through 17 under 35 U.S.C. § 103
is affirmed with respect to clains 1 through 8 and 10 t hrough
17 and reversed with respect to claim9.
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